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ABSTRACT     
The issue of “indirect expropriation” is one of the most contentious issues 
in the practice of international investment arbitration. Since the 1990’s, in the 
NAFTA or the ICSID investment dispute settlement convention, foreign 
investors have frequently raised allegations against “indirect expropriation” 
measures that are taken by host countries for concerns like environment 
protection, public health, and economic adjustment. These allegations seriously 
threaten host countries’ ability to safeguard the public interest. These urge 
people to take the significant imbalance between investors’ private rights and 
host countries’ sovereign rights seriously. Theories, legal documentations, and 
arbitration practices, however, cannot clearly tell “indirect expropriation” apart 
from “non-compensated regulatory measures”. This causes distinct arbitration 
results for identical cases. Thus, although consideration for each case is 
necessary, the writer tries to analyze the classic and newest cases in the practice 
of international investment arbitration. We aim to improve the specific criteria 
for distinguishing them and establish relevant principles that can be applied in 
the expropriation terms for Chinese BIT practices. 
When distinguishing “indirect expropriation” and “non-compensated 
regulatory measures”, putting considerations into specific case and following 
the above principles and methods is necessary. We adopt the “giving priority to 
effect while considering the purpose” method, which is firstly considering 
government regulatory measures’ economical effects on investors and secondly 
considering if the purpose of these measures is based on public interest. We 
mainly focus on the “economic effect” factor. This means considering the level 
of “substantial damage” and the problem of “continuous impact” caused by host 
countries’ regulatory measures. If regulatory measures last for a long period of 














consider if the consequence caused by the regulation is permanent and 
irreversible. Another factor is the legitimate expectations of the investors. This 
factor focuses on the time and reason for legitimate expectations and necessary 
risk bearing. The last factor, “the nature of government regulatory measures”, 
takes into account issues such as appropriateness, necessity, and balance. 
When distinguishing “indirect expropriation” and “non-compensated 
regulatory measures”, principle of national sovereignty should be considered as 
the starting point for deciding the existence of special circumstances. This will 
help to judge if government regulation causes “indirect expropriation”. 
Throughout the usages of “proportionality principle” in “three elements” and 
compensation issues, we build the “identify-compensation” model to balance 
the fundamental rights of public interest and individual investors. 
 






























Short Name Full Name 中文名称 
NAFTA North American Free Trade Agreement 
 
北美自由贸易协定 
UNCTAD United Nations Conference on Trade and 
Development 
联合国贸易与发展会议




ECHR European Convention on Human Right 欧洲人权公约 





MAI Multilateral Agreement on Investment 
 
多边投资协定 
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